


17.Since In all these five writ petitions, the common question arises for consideration
is regarding the true meaning of 'basic wage' as per Section 2(b) of the PF Act, they were
grouped together and a common order is passed.

18.Attacking the order of the Tribunal, Mr.A.L.Somayaji, leamed Senior Counsel
submitted that the authorities exercising power under Section 7A cannot on their own held
that the special allowance can be treated as dearness allowance. In this context, the learned
Senior Counsel referred to a judgment of a division bench of this Court in Regional
Commissioner, EPF, Tamil Nadu and Pondicherry Vs. Management of Southern Alloy
Foundries (P) Ltd. Reported in 1982 (1) LL) 28. Reliance was placed upon the following
passage found in paragraph 2 which reads as follows:
“2....Needless to say that an officer like the appellant has no power to deem something to
be something else which it is not, it being the prerogative only of the Legislature....”
Therefore, the order including special allowance as basic wage passed by the authority and
confirmed by the Tribunal was erroneous.

19.In the very same judgment, the division bench took care to state that the
authority in the absence of giving reason and clear finding, cannot rely upon Section 6 to
include special allowance as basic wage. In the very same paragraph, it was stated as
follows:
"2...As a matter of fact, even the appellant merely stated that as per section 6 of the
Employees Provident Funds and Miscellaneous Provisions Act the special allowance should
also be deemed to be.dearness allowance. But he has not given any reason as to why the
same should be deemed to be dearness allowance. It is not the finding of the appellant that
the special allowance formed part of dearness allowance, but as he himself states in his
order, dated 7th March, 1977, it was only deemed to be dearness allowance...."

20.The learned Senior Counsel referred to a subsequent division bench judgment of
this court in E.I.D. Parry (India) Ltd. Vs. Regional Commissioner EPF Tamilnadu and
another reported in 1984 (1) L 300 to contend that if parties in terms of contract
employment agree that a particular sum should be excluded, then the court cannot include
those amounts. For this purpose, the learned Senior counsel relied upon the following
passage found in paragraph 4 of the said judgment, which reads as follows:
"4....Therefore, the intention of the parties is very material. Why we say it is very material
is because the Commissioner has taken the view as though the parties are contracting out
of the statutory provision, which Is prohibited by the Act. Far from it, the parties are trying
to be within the framework of the statute. This is because in defining basic wages under
Cl.(b) which clearly states "in accordance with the terms of the contract of employment”.
Therefore, if in accordance with the terms of the contract of employment, if the parties
agree that a particular sum should be excluded, we cannot hold that it has to be treated as
basic wages...." '

21.But, in that case, the division bench referred to the earlier judgment in Alloy
Foundries (P) Ltd.'s case. Further, after referring to the judgment of the Supreme Court in

M/s.Bridge & Roofs Co.'s case, the division bench made a distinction which is found in _

paragraph 7 of the said judgment, which reads as follows:

"7.We do not understand this passage's meaning that if the payment is made to all the
employees irrespective of the nattre of the payment, it would straightaway partake the
character of basic wages. But the Supreme Court clearly painted out that it is only on
combined reading of S.2(b) and S.6, the basis for computation can be arrived at and we are
adopting the same basis in the instant case also. Therefore, we find the order of the
respondent, the Regional Provldent Fund Commissioner, cannot be supported in law and
accordingly the same is quashed...

Therefore, what is required Is treatmg certain amounts as basic wage should be only on the
basis of a combined reading of Section 2(b) and Section 6. Therefore, it can be safely held
that merely because parties have come to an arrangement to exclude certain amounts,
calling it outside the term "basic wage", that by itself will not make the amount excluded
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39.The learned Senior Counsel thereafter referred to a division bench judgment of
this court in Regional Provident Fund Commissioner Vs. Wipro Limited and another reported
in 2009-IV-LLJ-513 (Mad) and it was held that canteen subsidy and performance linked
compensation will not come within the term "basic wages”.

40. There was similar reference to an another division bench judgment of this Court
in M/s.Gordon Woodroffe Ltd., Madras Vs. The Regional Commissioner, Employees Provident
Fund, Madras reported in 2011 LLR 29, where the special allowance was considered as not
" falling under the term 'basic wages'.

41.The learned Senior Counsel also referred to the decisions in Assistant Provident
Fund Commissioner, Gurgaon Vs. M/s.G4S Security Services (India) Ltd. and another
reported in 2011 LLR 316 of the Punjab & Haryana High Court, Burmah Shell Oil Storage
and Distributing Co. Ltd. Vs. Regional Provident Fund Commissioner, Delhi reported in
1981-2-LLJ-86 of the Delhi High Court and Gujarat Cypromet Ltd. Vs. Assistant Provident
Fund Commissioner reported in 2005-I-LL] 484 of the Gujarat High Court in support of his
contention.

42.Per contra, the learned counsel for the respondents referred to a judgment of the
Supreme Court in Harihar Polyfibres v. Regional Director, ESI Corporation reported in
(1984) 4 SCC 324 and relied upon the following passage found in paragraph 2, which reads
as follows:

"2.The Employees State Insurance Act is welfare legislation and the definition of wages is
designedly wide. Any ambiguous expression is, of course, bound to receive a beneficent
construction at our hands too. Now, under the definition, first, whatever remuneration is
paid or payable to an employee under the terms of the contract of the employment, express
or implied is wages; thus if remuneration is paid in terms of the original contract of
employment or in terms of a settlement arrived at between the employer and the
employees which by necessary implication becomes part of the contract of employment it is
wages; second, whatever payment is made to an employee in respect of any period of
authorised leave, lock-out, strike which is not illegal or lay-off is wages; and third, other
additional remuneration, if any, paid at intervals not exceeding two months is also wages;
this is unqualified by any requirement that it should be pursuant to any term of the contract
of employment, express or implied, However, wages does not include any contribution paid
by the employer to any pension fund or provident fund, or under the Act, any travelling
allowance or the value of any travelling concession, any sum paid to the person employed
to defray special expenses entailed on him by the nature of his employment and any
gratuity payable on discharge. Therefore wages as defined includes remuneration paid or
payable under the terms of the contract of employment, express or implied but further
extends to other additional remuneration, if any, paid at intervals not exceeding two
months, though outside the terms of employment. Thus remuneration paid under the terms
of the contract of the employment (express or implied) or otherwise If paid at intervals not
exceeding two months is wages. The interposition of the clause and includes any payment
to an employee in respect of any period of authorised leave, lock-out, strike which Is not
illegal or lay-off between the first clause, all remuneration paid or payable in cash to an
employee, if the terms of the contract of employment, express or implied, was fulfilled and
the third clause, other additional reamuneration, if any, paid at intervals not exceeding two
months, makes it abundantly clear that while remuneration under the first clause has to be
under a contract of employment, express or implied, remuneration under the third clause
need not be under the contract of employment but may be any additional remuneration
outside the contract of employment. So, there appears to our mind no reason to exclude
House Rent Allowance, Night Shift Allowance, Incentive Allowance and Heat, Gas and Dust
Allowance from the definition of wages. A Full Bench of the Karnataka High Court in NGEF
Ltd. v. Deputy Regional Director, E.S.I.C1 considering the question at some length held that
the amount paid by way of incentive under the scheme of settlement entered into between
the Management and its workmen was wages within the meaning of Section 2(22) of the
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EmployeesState Insurance Act. It was observed by the Full Bench of the Karnataka High
Court as follows:
It is true that the word remuneration is found both in the first and second parts of the
definition. But the condition attached to such payment in the first part cannot legitimately
be extended to the second part. The other additional remuneration referred to in the second
part of the definition is only qualified by the condition attached thereto (that is, paid at
tntervals not exceeding two months). That was also the view taken by a Full Bench of the
Andhra Pradesh High Court in ESI Corpn., Hyderabad, A.P. Paper Mills Ltd.2 and also the
Bombay High Court in Mahalaxmi Glass Works Pvt. Ltd. v. ESI3. But this aspect of the
matter has been completely overlooked by this Court in Kirloskar case4.
43.He also referred to a judgment of the Supreme Court in Prantiya Vidhyut Mandal
Mazdoor Federation v. Rajasthan State Electricity Board reported in (1992) 2 SCC 723 and
referred to the following passages found in paragraphs 9 and 10, which are as follows:
"9.We do not agree with the Division Bench of the High Court that the wages which are
substituted from back-date as a result of an award under the Act are not the basic wages as
defined under the Fund Act, If the original emoluments earned by an employee were basic
wages under the Fund Act, there is no justification to hold that the substituted emoluments
as a result of the award are not the basic wages. The reference to the arbitration, the
acceptance of the award by the parties and the resultant wage-increase with retrospective
effect, are the direct consequences of the settlement between the workmen and the Board.
We are of the view that revision of wage-structure, as a result of an award under the Act,
has to be taken as a part of the contract of employment in the context of the Fund Act. Thls
. P b g prporation 1 while dealing with
the definition of wages under Employees State Insurance Act, 1948 held as under: (SCC p.
325, para 2))
Now, under the definition, first, whatever remuneration is paid or payable to an employee
under the terms of the contract of the employment, express or implied is wages; thus if
remuneration Is paid in terms of the original contract of employment or in terms of a
settlement arrived at between the employer and the employees which by necessary
implication becomes part of the contract of employment it is wages.
10. The workmen have inherent right to collective-bargaining under the Act. The demands
raised by the workmen through their unions are decided by conciliation, settlement or
adjudication under the Act. These are time-consuming proceedings. When ultimately the
dispute is settled/decided in workers favour the accrued-benefit may be made available to
them from back date. This is what has happened in the present case. The award given in
the year 1985 has been made operative from April 1, 1980. Under the circumstances it
would be in conformity with the objects of the Fund Act, which is a social welfare legislation,
to hold that the revised pay scales have become part of the contract of employment with
effect from April 1, 1980."
44, The learned Standing Counsel also referred toa Judgment of the Supreme Court
: B0 and referred to

the followlng passage found in paragraph 15 whlch reads as follows
"15.It, therefore, becomes clear that in order to become a genuine Production Bonus
Scheme so as to get covered by exception (ii) to the definition of basic wages as found
under Section 2(b) of the Act, it must be shown that the Scheme in question seeks to offer
praduction bonus to the workmen concerned who put in extra output wherein either bonus
be fixed to all of them collectively on the basis of total extra output on a sliding scale or
may be paid individually to a given number of workmen who by their own efforts earn such
bonus. Thus in each case, payment of bonus cannot be of a fixed or proven nature having
no nexus with the quantity of extra output produced by them. As in the present case, the
Scheme relied on by the appellants does not fulfill this legal test, it does not attract
exception (ii) to Section 2(b). It remains in the realm of basic extra wage. The decision
rendered by leamed Single Judge of the High Court as confirmed by the Division Bench
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decision, cannot, therefore, be found fault with. The submission of learned counsel for the
appellants that in the Scheme in question, there was no compulsion for the workman to put
in extra work and the management could not compel him to do extra work nor can it allege
any misconduct on the part of such workman who does not want to do excess work cannot
be of any avail to the leamed counsel for the appellants as even if this criterion may be
common to the present Scheme as well as the genuine Production Bonus Scheme, the
further requirement of the Scheme to become a genuine Production Bonus Scheme, namely,
that the payment by way of bonus to the eligible workman concerned should vary in
proportion to the extra output put up by him beyond the norms of output prescribed for
him, is conspicuously absent in the present Scheme, as seen earlier, and on the other hand,
this requirement which is the very heart of a genuine Production Bonus Scheme is missing
in the present Scheme and therefore, similarity on only one aspect between the genuine
Production Incentive Scheme and the present Scheme, namely, that the workman could not
have been compelled to carry out extra work pales into insignificance on the facts of the
present case. Therefore, the second question has to be answered against the appellants and
in favour of the respondent.”

45.The learned Standing Counsel also referred to a division bench judgment of the
Calcutta High Court in Regional Provident Fund Commissioner (II), West Bengal and another
Vs, Vivekananda Vidya Mandir and others reported in 2005 Lab.I.C. 1562 = 2005-2-LLN 214
= 2005-11-L13-721. In paragraph 19, the Calcutta High Court had observed as follows:
"19.Having regard to the discussion made above, the special allowance in the facts and
circumstances of the case appears to be the Dearness Allowance described by a different
name or in the alternative it would be part of the basic wages. By no stretch of imagination,
the special allowance paid in this case can be treated to be similar other allowance for the
purpose of claiming exemption from contribution under Section 6. Therefore, the learned
Tribunal had rightly held that contribution was payable on the said amount, In the present
case the special allowance has to be treated as part of the pay subject to the liability of
contribution under Section 6 of the 1952 Act."

46.1t will not be out of context to refer to a judgment of the Supreme Court in
Regional Director, ESI Corporation v. Popular Automobiles reported In AIR 1997 SC 3956 =
(1997) 7 SCC 665, wherein the Supreme Court held that even subsistence allowance will be
wages within the meaning of Section 2(22) of the ESI Act. The Supreme Court while doing
so referred to the earlier judgments of the Supreme Court in Harihar Polyfibre case (cited
supra) and Modella Woollens Ltd case (cited supra), which arose under the PF Act and in
paragraph 12 had observed as follows:
“12.1t is now time for us to briefly refer to various decisions of this Court to which our
attention was invited by learned counsel for the parties. In the case of Modella Woollens
Ltd.1 a Bench of two learned Judges of this Court had to consider whether the term wages
as defined by sub-section (22) of Section 2 of the Act would cover production bonus. The
Court observed that production bonus is nothing but remuneration for additional production
which the employees have brought about. In the case of Harihar Polyfibres2 another Bench
of two learned Judges of this Coutt had to consider the question whether the expression
wages as defined by Section 2 sub-section (22) of the Act would include, amongst others,
incentive allowance. Chinnappa Reddy, ]. delivering the main judgment made the following
pertinent observations in this connection at (SCR) page 714 of the Report: (SCC p.325, para
2)
2. The Employees State Insurance Act is welfare legislation and the definition of wagesis
designedly wide. Any ambiguous expression s, of course, bound to receive a beneficent
construction at our hands too. Now, under the definition, first, whatever remuneration is
paid or payable to an employee under the terms of the contract of the employment, express
or implied is wages; thus if remuneration is paid in terms of the original contract of
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employment or in terms of a settlement arrived at between the employer and the
employees which by necessary implication becomes part of the contract of employment it is
wages; :

47.In the very same judgment, after referring to a case of Indian Drugs of -

Pharmaceuticals Ltd. (1996 (8) Scale 688), in paragraph 13, the Supreme Court had
observed as follows:
"13:In the case of Indian Drugs & Pharmaceuticals Ltd.3 a Bench of two learned Judges of
this Court, K. Ramaswamy and G.B. Pattanaik, 1)., considered the question of overtime
wages in the light of the definition of wages as found in Section 2 sub-section (22) of the
Act. In this connection it was observed that whatever remuneration paid or payable forms
wages under implied terms of the contract. It is of course true that none of these judgments
dealt with the question with which we are concerned in these appeals. However, the
common thread which runs through these three judgments is to the effect that the
definition of the word wages should be liberally construed as the Act is a welfare piece of
legislation. On the interpretation of the relevant terms found in the definition of the term
wages, as discussed earlier, it cannot be gainsaid that anything pald even by way of
subsistence allowance to an existing employee though suspended by the employer cannot
but be said to be remuneration paid to him under the terms of the contract of employment
if they were fulfilled by the employee as well as by the employer...."

48.If it is seen in this context, then the orders passed by the Tribunal which are
under challenge cannot be found fault with. The contentions raised by the petitioners are
misconceived and bereft of legal reasons. The petitioners had an opportunity of putting forth
their views before the Commissioner and also had a judicial review before the EPF Appellate
Tribunal. The contentions raised by them were rightly rejected by the Tribunal.

49,1n the light of the above factual matrix and the legal precedents set out above,
this court is unable to countenance the prayers made by the petitioners. It is not a case
where interference by exercising extraordinary jurisdiction of this court vested under Article
226 of the Constitution of India, is called for. Hence all the five writ petitions, i.e.,
W.P.Nos.19751 of 2010, 970, 3986,1853 and 2908 of 2011 are bound to fail.

50.1n the result, all the 10 writ petitions will stand dismissed. However, the parties
are allowed to bear their own costs. Consequently, connected miscellaneous petitions stand
closed.
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1.The Regional Provident Fund Commissioner-Ii,
Employees' Provident Fund Organisation,
Sub Regional Office, Ambattur
Ministry of Labour, Government of india,
No.R-40A, TNHB Office-cum-Shopping Complex,
Mugappair, Chennai-600 087.

2.The Assistant Provident Fund Commissioner,
Employees' Provident Fund Organisation,
Sub Regional Office, Ambattur,
Ministry of Labour, Government of India,
No.R-40A, TNHB Office-cum-Shopping Complex
Mugappair, Chennai-600 087.
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3.The Assistant Provident Fund Commissioner,
Employees' Provident Fund Organization,
37,Royapettah High Road,
- Royapettah, Chennai-600 014,

4.The Presiding Officer,
Employees' Provident Fund Appeliate Tribunal
{Ministry of Labour and Employment,
Government of India),
Scope Minar, Core-ll, 4th Floor,
Laxmi Nagar District Centre,
Laxmi Nagar,
New Delhi-110 092.

5.The Regional Provident Fund Commissioner,
EPF Organisation, Regional Office,
37,Royapettah High Road,
Chennai-600 014,

K.CHANDRU, J.
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