wHanT wiew ffa wes
(Y O TR ST, W A&
EMPLOYEES' PROVIDENT FUND ORGANISATION
{Ministry of Labour & Empioyment, Govt. of India)
iE W [ Head Office
sy Sty gqarr, 14-sheeit wr wh, 98 w10 06A,
Bhavishys Nidhi Bhawan, 14, Bhilaijl Cams Place, New Delhi ~ 110 066

e ww= /4 (6) 2003/ wyeieior /@3 (1 / ,\L\ R 24.6.201 |
i AN
Tt AR F1g Al [ sgee, 39, Wk CJon 201

it g sy T agEe, &, F1/ 39 f.FF TR
faw- g1 @69 & Ta=RUg G2l qEel § HEAG 9 US9l 359 GEeY $i fedle @9 gry 5

TEFAY] e T ST T & Tee F |

24.3.2011 & %aet wt via foad ArAEE e g0 § vl o oTed / aen e, feee e e &t
uferey ffyy SaTREl & Rya @ ‘g a0 @ 92 T & o Togia v e €, o 4 ue ot sdenfiat

) T, S T & AU AR A [ 11 8 F | 39 et %) Tieel o Taremn s e s

TFEATE |
AT : YR
R,
a3 aT
2‘1".'“
(e T, ifiRer )

ity wiferss fabiz anvge- | (9l )



et
(1) | TR ki ey i e, Fearer / o Telieshr U ge ol
AT / e Heeha St / fAgees | e
(1) et s e i g | & 9. [.90- || g

(1) 39 YITHSF H . 9. 9. F P JqGRS W T T & o0

g=fta wiasy ffg amgam- 1| (Fw=T)



AHE HIGH COURT OF MADHYA PRADESH

" BENCH AT GWALIDR
e & ey
X Bach BT T
WritPetition No. ——--lie. "L Of 2011
Petitioner: Montage Enterprises Pvt, Ltd.,

29 -A, Malanpur, Industrial Area, Bhind.

Vs.
Respondents: - Employees Provident Fund,
| Through Regional Provident Fund
Commissioner, Indore.
2- Assistant Provident Fund
Fresemed on . |5 >)) Commissioner, Employees Provident
By '*g*‘é""\rg‘fé:*}z”“ﬁ Fund, . Jayendraganj Sanjay Complex,
e . i Assietant Lashka: Gwalior.

\;\frit Petition under Article 228 of the Constitution of India

for issuing a writ in the nature of mandamus and/or any

other suitable writ order or direction for doing justice in the
matter. _
'\Q’C\ 1.° Particulars of the cause/order against which the petition is
) { /,/f_/ made:
B 2 :
.___f__f;'f' (1) Date of Order / Notification / Circuiar / Policy |/

NS L2
N
\ - Decision etc : 09-03-2011

(2) Passed in (Case or File Number) : ATA

~n  No.378(8)/2008
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HIGH COURT OF MADHYA PRADESH, BENCH
GWALIOR.
sk

Writ Petition No. 1857 of 2011,

ook

Motage Enterprises Pvt. Ltd.

Versus
Employees' Provident Fund and another.

DB : HON. SHRI S.K. GANGELE, AND
HON. SHRI BRI] KISHORE DUBE, JJ.
Shri Prashant Sharma, Advocate, for the petitioner.
Shri S.L. Gupta, Advocate, and Shri R.K. Goyal, Advocate, for
respondents.
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ORDER.

(Passed on this 24" day of March, 2011 )

. 1
T g )

. Per S X. Gangele, J. -

' 1. Petitioner-Company has filed this petition against the
order dated'09:03:2011,-Annexure P-1 passed by Employees
Pro.vident Fund Appellate Tribunal and the order dated

- 21.04.2008, Aﬁnexﬁre P-2 passed by Assistant Provident
Fund Commissioner, Gwalior.

2. The petitioner is a Company, registered under the

provisions of the Compames Act, 1956. Its establishment is

] governed by the ‘provisivhs of the Employees' Provident

2 ' © ' . Fund and Miscellaneous Provisions Act, 1952, hereinafter

| ‘ referred to as the '1952 Act' and also by the provisions of

the Employees Provident Fund Scheme, 1952, hereinafter
referred to as the ‘1952 Scheme'. The petitioner - Company
has heen allotted a Provident Fund Code No. MP/15203.
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The petitioner has two categories of employees, i.e. Firstly,
Executive Category which includes - i.e. Officer. Manager,

General Manager and Vice President etc.and secondly Non-

executive category, which includes Supervisors, Assistant

operators, operators, Fitters, Computer Operators.

3. The petitioner - company in accordance with the
management policy has been paying Variable Dearness
Allowance (for brevity, '"VDA') which is payable to second

category of employees i.e. non-executive category and they

are get__tmg package of salary, which includes Basic + VDA’

+ Conveyance allowance and the Executive Category of
employees are getting the package of salary, which includes
Basic + HRA + GSpecial allowance. The petitioner -
company has been remitting the provident fund
contribution of eligible -emp]oyees in accordance with the
1952 Act and the 1852 -Scheme and it has been deducting
provident fund contribution on two components of salary
i.e. Basic + VDA. However, it has not been deducting
provident fund coniribution on other components i.e. HRA
+ Speciai allowance + Management allowance and
conveyance allowance. - '

4. The Assistant Provident Fund CommiS'éioner noticed
that the petitioner - Company was paying wages to its
workers in. guise of allowances to avoid the EPF liability,
hence it issued a summon on 09.02.2007 under Section 7A
of the 1952 Act for determination of provident fund dues
against the petitioner - co-inpany for the period from April
2002 to January 2007. |

5. The petitioner-company contended before the
Assistant Provident Fund Commissioner that it wés not

liablepay provident fund contribution of its workers on
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other heads of wages except basic wage + VDA. The
Authority vide order dated 21.04.2008 has held that the
Special allowance is being paid to the workers as a part of
monthly salary and in order to reduce the provident fund
liahility the management has separated this amount from
the hasic wages.

6. In regard to other allowances, the Authority has held
that other allowances are part of basic wages for the
purpose of provident fund contribution Hence, the

Authority has held that the petitioner is liable to deposit

. provident fund contribution for the period from April 2003 -

to January 2007 of Rs.12,54,269/-.

7. Against the aforesaid order the petmoner—company
filed an appeal before the Employees' Provident Fund
Appellate Tribunal, New Delhi under Section 7-A of the

‘1952 Act. The appellate authority has dismissed the appeal.

8. Learmmed Counsel for the petitioner-Company has
contended that the impugned orders passed by the
Assistant Provident Fund Commissioner and the Appellate
Authofity are against the provisions of the 1952 Act. The
petitioner-company is not liable to deduct provident fund
from the wages of the workers except basic wages + VDA

~ and it has heen depositing the provident fund contribution

with the department abcordingly. Hence, it is not liable to
deposit any additional amount. In support of his
contentions learned Counsel relied on the judgment of the
Hon'ble Supreme Court in the case of Manipal Academy
of Higher  Fducation Vs.  Provident Fund
Commissioner, (2008) 5 SCC 428.

9. Contrary to this learned Counsel for the respondents
has contendéd that basic wages includes all emoluments
eafned by the workers under all circumstances. He further




contended that as per the test laid down by the Hon'ble
Supreme Court in the case of M/s Bridge and Roofs Co.
I1.idd, Vs. Union of India and others, AIR 1963 SC 1474,
the principle of universality has to be applied in
determining the Dbasic wages and on the basis of the
aforesaid principle the orders passed - by both the
Authorities are in accordance with law.

10. In deciding the controversy involved in this case, in
our opinion, certain provisions of the 1952 Act have to be
taken ipto consideration. Section 2 (b)' of the 1952 Aet
defines 'basic wages', which is, as under :-

“S.2 Definitions -....

(h) “basic weges” means all emoluments which are
earned by an employee while on duty or on leave or
on holidays with wages in either .case in accordance
with the terms of the contract of. emplovment and
which are paid or payable in cash to hm:l ‘but does not
include - ; .

(i} the cash value of any food concession;

(ii) any dearness allowance {that is to say, all
cash pavments; by whatsoever names called /
paid to an employeé on account of a rise in the
cost of living);-house-rent: allowance over-time
allowance, bonus, commission ‘6r any ‘other .
similar allowance payab]e to-. the% -employee in
respect of his employiient ‘or of work done in
such émployment; . e .

(iii) any presents made by the ex;ipioyer;"

11. Section 6 of the 1952 Act provldes cémhbutlon and
matters which may be prowded for In Scherries.

provision is as under :-

“S.6. Contribution and matters whichk may
be provided for in Schemes S

The Contribution which.: shall be paldg i
the employer to the Fund shall bé {ten per cet}
of the basic wages, (dearness allowance and
retaining allowance (if any), for the time being
payable to each of the employees [whether
employed by him directly or by or through a

&




contractor,] and the employee’s contributions
shall be equal to the contribution payable by
the employer in respect of him and may, [if any
employee so desires, be an amount exceeding
[ten per cent) of his basic wages, dearness
allowance and retaining allowance (if any),
subject to the condition. that the employer shall
not be under an obligation to pay ahy
contribution over and above his contribution
pavahi= under this section] -

[Provided that in its application to any
establishment or class of establishments which
the Central Covernment, after making such
enquiry as it deems fit, may, by notification in
the Official /Gazette specify, this section shall
be subject to the madification that for the
words [ten per cent], at both the places where
they ocour the words [twelve per cent] shall be
substituted ] : '
1

Provided further that where the amount of any
contribution payable under this act involves a
fraction of a rupee, the Scheme may provide for
the rounding off of such fraction to the nearest
rupee, half of a rupee or gquarter of a rupee.

: : Explanation 1.- For the purposes of this

L {section,] dearness allowance shall be deemed

SRS to include also the cash value of any foad
; ' concession allowed to the employee. :

Explanation 2.- For the purposes of this
[section] ‘retaining allowance' means an
allowance payable for the time being to an
empldyee of any factory or other establishment
during any period in which the establishment is
- not working, for retaining his services ”

| 12. Hdm".ble the Supreme Court m the case of Manipal
o l o . Academy of Higher Education Vs. Provident Fund
Comumissionner, (2008) 5 SCC 428 has considered the

1 provisions of Section 6 and definition clause of ‘basic wages'
[ in Seétion 2 (b) of the 1952 Act and also considered the
' - earlier cases of the Hon'ble Suprenié Court on the aforesaid
b3 R o subject, especially, the M/s Bndge and Roofs Co. Lid.

J' o Vs. Union of India and others, AIR 1963 SC 1474; Jay
| Engg. Works Ltd. v. Union of India, AIR 1963 SC 1480
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and Cycles of India v. M.K. Gurumani, (2,001) 7 SCC 204

and held as under :

“6. In Bridge Rocfs case (supra) it was inter alia
ohserved as follows : AIR 1963 SC 1474 Paras 7 and
8)

The main guestion therefore :that falls for
decision is as to which of ‘these two rival
contentions is in consonance with S. 2(b). There
is no doubt that "basic wages" as'defined therein
means all emoluments which arefarned by an
employee while on duty or on‘leave with wages
in accordance with the terms: of the contract of
employment and which are paid or payable in
cash. If there were no exceptions to this
definition, there would have Héenino difficulty in
holding that production’ bonus Whatever be its
nature would be included within these terms.
The difficulty, however, arised ‘because the
definition also provides that- ¢ertdin things will
not be included in the term '‘basi¢-wages”, and
these are contained in three: clauaes The first
clause mentions- the cash value of any food
concession while ‘the third clai ‘mentions that
presents matie by the employet
exceptions contain even preseits:made by the
‘emplover shows that though -the definition
mentions all emeolumerits which’ are earned in
accordahce with the terms of the contract of
emplovment, care was taken to exclude presents
which would ordinarily not. be earned in
accordance with the terms of the contract of
mnpluyment Similarly, though fhe definition
includes “all' ' emoluments®. which-are paid or.
payahle in cash,-the: dxcepnand xcludes the cash
value of any food:congsssion wh,ich in any case
was not - payable’ in - cash.: The exceptions
thereforé -.do not seem to fullow ‘any logical
" pattern which would be in consonance with the
main deﬁnmon.

+

8. Then we cometo clausg (@i It excludes
dearness allowance, -t +ent.  allowance,
overtime allowanece; “bonus, 6‘03&5:‘11315'-11011 or.any
other similar allowanece payable-to_ the employee
in respect of his employment or of work done in
such employment. This exceﬁtzch “suggests that
even though the main parf: ef ‘the definition
includes all emoluments whigh jgare earned in
accordance with the terms Gf.the contract of
amployment, certain paymentb ch are in fact
. the price of labour and ea in accordance
with the terms of the contract-of employment are
excluded trom th? main part of : fie definition of
"hasic wages”. It is under;iaﬁle that the
exceptions r.:ontained n rlau&.e; {u) refer to

2‘
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payments which are eamed hy an employee in
accordance with the terms of his contract of
employment. It was admmedfby counsel on both
sides before us that it was difficult to find any
one basis for the exceptions contained in the
three clauses. It is cleer however from clause (ii)
that from the definition of the word “basic
wages" cettain earunings were excluded, though
they must be earned by employees in accordance
with the terms of the contract of employment.
Having excluded "dearness allowance” from the
definition of "basic wages®, S. 6 then provides for
inclusion of dearness allowance for purposes of
contribution. But that is clearly the result of the
specific provision in 5. 6 whxch lays down that
contribution shall be 6-1/4 'per centum of the
hasic wages, dearness aILnWa.nce and retaining
allowance (if any). We mist therefore try to
discover some basis for the exclusion in clause
(i) as also the inclusion of dearness allowance
and retzining allewance (if any) in S. 6. It seems
that the basis of inclusionin S. 6 and exclusion
in clause (if) is that whatever is payable in all
concerns and is .earned; by all permanent
employees is included fpr the purpose, of
contribution under S. 6, b;gt whatever is not
payable by all concerns primay not be earned by
all employees of a Boncer‘fm&s excluded for the
purpose of contribution. Dg@mess allowance (for
examples is pavable in al cerns either as an
addition to basic wagés:ior as a part of
consolidatéd wages where:ia concern does not
have separate dearness éﬂowance and basic
wages. Similarly, retaining allowance is payable
to all' permanent employees in all seasonal
factories like sugar factories and is therefore
included in S. 6; but huusg—rent allowance is not
paid in diany concerns aﬁd sometimes in the
sae concern it is paid té“some employees but
not to others, for the thgorgis that house-rent-is
included in the pay. ‘basic wages plus
dearness allowance or “tonsolidated wages.
Therefore, house-rent auq"amce which may not
be peqrdhle to: all empluye-_ of a concern and
which is certainly not paid by all comcern is
taken out of the deﬁnma_"_‘ f "basic wages”, even
though the basis of B3 ;'“r’ment of house-rent
allowance where it is paid is the contract of
employment. Similarly, - gvertime allowance
though it is generally info rGe in all concerns is
not earned by all emplcf 25 of a concern. It is
also earned in accordance With the terms of the
contract of employment; buf because it may not
be earned by all employais of a concern it is
excluded from "basi¢ -wages". Similarly,
commission or any othér S&mﬂar allowance is
excluded from the deﬁniiﬁ i.0f “basic wages" for
commission and othex ajlowance*a are not

o -

i
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obsened as follows : AIR 1963 S

. bonus,. and commission.
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" incentive wages paid in res
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contingencies and uncertainties. Fhe ‘test is one of
universalify. In the case of encashimefit of leave the
option may be available to all the' @ployees but
some may avail and some may nafzavail. That does
not ‘wetlsf\’ the test of umvemaht;b 5}' observed in
Daily Partap v. Regional :Brogvadent - Pund
Commissioner (1998 (8) SCC 90).

%

ést is uniform
treatment or nexus under-depend@nf on individual
work. 2001 AIR SCW 3202 . 199()&- ,SL“' 1721

12. The term ‘basic wage' whi Is;lr “includes all
emoluments which are earned by g mployee while
on duty or on léave or on holida#g'with wages in
accordance with the terms of e, contract of
employment can only mean weekiy tiolidays, national
holidays and festival holidays etc. Aamany cases the
. employees do not take leave and enéﬁ, ‘it at the ime
. of retirement or .same is encase jfter his death
which can be sdid to be usgertainties and
contingencies. Though provisions een made for
the employer for such conting es unless the
contingency of encashing the leave' is there, the
question of actual payment to the. Workman does not
take place. In view of the demsmg'of this Court in

AIR 1968 SC 1474 2001 AIR SCW;&;U2 (supra)
the -inevitable concludion is mat‘l,bq;uc wage. was -
never ;mended to include amounr_qgfé ‘:Lved for leave

Section 6 of the 1952 Act, the wagef-' 7 1 is universally,

necessarily and ordinarily paid to all acigés the board, such
the payment is

n0 avail of the

. emoluments are 'basic wages' and wh,,
available ‘to be specially paid to thase

opportunity is not the ‘basic .wagési? the basis of

1.

aforesaid principle of law laid dovm.
Supreme Court in regard to calculating;
have to analyze the factual aspect. f'_
present case, The petltmner-cornpany _' i
the provident fund contribution on tiw ~components of
salary i.e. basic wage + VDA. It is an éﬁmitted fact that H’.

asic wages, we
case. In the

has been paying transport dHowanQ"’

hv the Hon'ble _
_*been deducting -

conveyam,e '
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allowance

Cammissfonér, (supra} the 001wey"_""""' ;
included in -basic -wages béca.'_'” it is universally,
ross the board.

Iso paid to all the
 Commissioner in his
nature of special

impugned order discussed in detaj
WiiEriteria to decide the

allowance and held that there is
sﬁécial allowance. ‘We are in agr g

: recorded by the Authority in regards ‘-'ecial allowance.
15, Consequently, we do not find,
It is hereby disnﬁsSedi' No order as

.-‘.tr..,*‘.l
cha 5 (S K Gan%le)

JUDGE.
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